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The Opinion of the Court was delivered PER CURIAM.

CHIEF JUSTICE MCGRAW and JUSTICE STARCHER concur in part; and dissent in
part; and reservetheright to file concurring and dissenting opinions.



SYLLABUSBY THE COURT

1. “Appdlatereview of adrcuit court’ sorder grantingamationtodismissacomplaint
iIsdenovo.” Syllabuspoint 2, Sate ex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194

W. Va. 770, 461 S.E.2d 516 (1995).

2. “Terms of employment concerning the payment of unused fringe benefitsto
employeesmus beexpressand specific so that empl oyeesunderstand theamount of unused fringe benefit
pay, if any, owed to them upon separation from employment. Accordingly, thisCourt will construeany
ambiguity inthetermsof employment infavor of employees.” Syllabus point 6, Meadowsv. Wal-Mart

Stores, Inc., 207 W. Va 203, 530 S.E.2d 676 (1999).

Per Curiam:

Appdlants John Howdl, S, John Howdl, ., Allen Radford, Marshd| Lytton, and Jeffrey



S. Hawks (hereinafter collectively referred to as (“the Officers”) gopdlants/plantiffsbelow, seek reversd
from an order of the Circuit Court of Mercer County dismissing their complaints against the City of
Princeton (herandfter referred to as (“the City”) gppdlee/defendant beow. TheOfficersdlegeviolaions
of theWes VirginiaWage Payment and Collection Act, W. Va Code 8 21-5-1 et seq. After reviewing
therecord and ligening to the parties’ oral arguments, wereversethecircuit court’ sdismissa order and

remand this case for further proceedings consistent with this opinion.

l.
FACTUAL AND PROCEDURAL HISTORY
Three sparate complaintswerefiled by the Officersagaing the City. Thoseactionswere
consolidated by thedircuit court. However, because separate complantswerefiled, we begin by initidly

reviewing facts of each complaint prior to consolidation.

A. Complaint by John Howell, Sr., John Howell, Jr., Allen Radford. The
Howedlsand Mr. Radford weredl former employeesof the City. Mr. Howell, S. and Mr. Radford had
been employed asfiremen. Mr. Howdl, J. wasemployed asapoliceman. According to the complaint,
Mr. Howdl, . terminated hisemployment on April 2, 1997; Mr. Radford’ semployment ended June 28,

1997; and Mr. Howell, Jr. terminated his employment on July 28, 1998.

On February 17, 1999, the Howd s and Mr. Radford filed acomplaint againgt the City
seeking accumulated Sck pay fringe benefits plusagatutory pendty. Theamount sought by Mr. Howell,
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S. was $16,769.76. Mr. Radford sought payment of $7,349.76; Mr. Howell, Jr. sought payment of

$4,358.12.

B. Complaint by Marshall Lytton. Mr. Lytton was employed by the City asa
fireman. Mr. Lytton ended hisemployment on January 22, 1996. On February 5, 1999, Mr. Lytton filed
acomplaint againg the City a so seeking accumul ated Sk pay fringe bendfitsand agtatutory pendty. Mr.

Lytton sought payment in the amount of $9,128.70.

C. Complaint by Jeffrey S. Hawks. Mr. Hawks was employed by the City asa
director of Parksand Recregtions. Mr. Hawkswasterminated by the City on August 24, 1999. On April
12,2000, Mr. Hawksfiled acomplaint againgt the City saeking payment for persond leave, sck leaveand
severance benefits. Mr. Hawks sought payment of these fringe benefits, plusagtautory pendty, inthe

amount of $4,815.30.

D. Consolidation and digposition. Thetrial court consolidated the complaintsand
by order entered August 25, 2000, thetrid court dismissed the complaints pursuant to the City’ smotion

to dismiss.' From this order the Officers now appeal .

Thetrid court initidly consolidated the two complaintsfiled by the Howdlls, Mr. Radford, and Mr.
Lytton. However, it dismissad dl three complaintsin the August 25, 2000 order. Subsequently, thetrid
court entered anunc pro tunc order on December 22, 2000, formally consolidating Mr. Hawks
complaint with the two other complaints.



.
STANDARD OF REVIEW

Thetrid court’ sorder of dismissa on Augugt 25, 2000, granted summary judgment tothe
City. However, the City did not seek summary judgment. Infact, the Officerssought summary judgment,
whichwasdenied. The City filed amation to dismissunder Rule 12(b)(6) of the West VirginiaRules of
Civil Procedurewith itsanswer to each of thecomplaints. The Officersassartintheir brief that thetrid
court did not consider evidence outsidethe pleadingsinrenderingitsdecision. Weuwiill, therefore, treet the
dismissa as coming under Rule 12(b)(6). See Murphy v. Smallridge, 196 W. Va. 35, 36 n.4, 468
SE.2d 167,168 n.4 (1996) (“Initsorder, thecircuit court suggested it was usng summary judgment as
the procedurd vehiclefor thedismissd; however, wefind thedismissd should have been premised under
Rule 12(b)(6) of the West VirginiaRules of Civil Procedure. We are not bound by the labd employed

below, and we will treat the dismissal as one made pursuant to Rule 12(b)(6).”).

Wehavehddthat “[g]ppellaereview of adrcuit court’ sorder grantingamation to dismiss
acomplaintisdenovo.” Syl. pt. 2, Sate ex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc.,
194 W. Va. 770, 461 SE.2d 516 (1995). See also Shaffer v. Charleston Area Med. Ctr., Inc.,
199 W. Va 428, 433, 485 SE.2d 12, 17 (1997) (“Where matters heard on a 12(b)(6) motion do not
extend outsdethe pleading, our sandard of review froman order dismissng adamunder Rule 12(b)(6)
isdenovo[.]” (citation omitted)). Moreover, “[alngopdlate court isnat limited to thelegd groundsrelied
upon by thedrcuit court, but it may affirm or reverseadecigon on any independently sufficent ground thet
has adequate support.” Murphy, 196 W. Va at 36-37, 468 SE.2d a 168-69. We have dso explained
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that “[t]hetrid court, in gopraiang thesufficiency of acomplaint onaRule 12(b)(6) motion, should not
dismissthe complaint unlessit gppearsbeyond doubt that the plaintiff can prove no set of factsin support
of hisclamwhichwould entittehimtorelief.” Syl. pt. 3, Chapman v. Kane Transfer Company, 160
W. Va 530, 236 SE.2d 207 (1977). “Thepadlicy of theruleisthusto decide cases upon their merits, and
iIf the complaint satesadam uponwhich rdief can begranted under any legd theory, amotion under Rule
12(b)(6) must be denied.” John W. Lodge Digtributing Co., Inc. v. Texaco, Inc., 161 W. Va 603,

605, 245 S.E.2d 157, 158-59 (1978).

[11.
DISCUSSION
A. Overview. Thetrid court initialy entered an order staying the proceedings, because
asmilar caeinvalving the Act and the City was pending beforethis Court. The casewasingramv. City
of Princeton, 208 W. Va. 352, 540 S.E.2d 569 (2000). Ingram held that there was no ambiguity in
thetermsof aformer police officer’ semployment with the City. Therefore, the Act could not be used to
enforce payment of the officer’ sunusad Sck leave. Inthiscase, thetrid court relied upon the digposition

of Ingram asthe basis for its order of dismissal.

B. Payment of Fringe Benefits. The Officersdleged in their complaintsthat the City

violated the Act by failing to pay them wages, in theform of accumulated Sck leave fringe benefits, after



their employment with the City ended.? Under W. Va. Code § 21-5-1(c) of the Act, “wages’ isdefined
to “include then accrued fringe benefits capable of caculation and payable directly to an employed.]”
Under W. Va. Code § 21-5-1(1) of the Act, “fringe benefits’ is defined to include “regular vacation,
graduated vacation, floating vacation, holidays, sck leave, persond leave, production incentive bonuses,
scknessand accident benefitsand benefitsrelaing to medica and pension coverage” (Emphesisadded.)
Finaly, under W. Va. Code 88 21-5-4(b) and (c) of the Act, the following is stated:

(b) Whenever aperson, firmor corporation dischargesan employes, such person,
firm or corporation shall pay the employee’ s wagesin full within seventy-two hours.

(©) Whenever an employee quitsor resgns, the person, firm or corporation shall
pay theemployee swagesno later thanthe next regular payday, ether through theregular
pay channdsor by mall if requested by theemployee, except thet if theemployeegivesat
least one pay period’ s notice of intention to quit the person, firm or corporation shdl pay
all wages earned by the employee at the time of quitting.

A firdimpresson of theabovedautory provisonsmay seemtoindicatetha indl indances
employersaredbligated to pay unused fringe bendfitsto employeesupon their termination. Thispropogtion
isnot legdly correct. Payment of unused fringe benefits was addressed by this Court in Meadowsv.
Wal-Mart Sores, Inc., 207 W. Va 203, 530 SE.2d 676 (1999). Meadows held that the Act did not

make payment of fringe benefitsmandatory, and that thetermsand conditions of fringe benefitswere

controlled by the agreement between the employer and employee. 1n Syllabuspoint 5 of Meadowswe

Mr. Hawks a so sought payment for accumul ated persond |eavefringe benefitsand severance
bendfits. Weneed not formally addressthese damsbecause of our decisontoreversethedismissd order
concerningsick leave. Wemust point out, however, that Mr. Hawks hasdleged that hisclamsfor sick
leave, persond |eavefringe benefitsand severance benefitsare governed by different policiesfromthet of
the other parties. Tothe extent that thisassertionisproven, thetrial court must consider Mr. Hawks
claims on their own merits, independent of the disposition of the claim by the other parties.
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ruled that “the terms of employment may . . . provide that unused fringe benefits will not be paid to
employeesupon separationfromemployment.” It wasfurther satedin Syllabuspoint 6 of Meadowsthat:
Termsof employment concerning the payment of unusad fringe

benefitsto employees must be express and specific so that employees

undergtand the amount of unused fringebenefit pay, if any, owedtothem

upon separaionfromemployment. Accordingly, thisCourt will congtrue

any ambiguity in the terms of employment in favor of employees.
Thus, under Meadows, theremust bean “express’ understanding between employersand employees
regarding the payment or nonpayment of unused fringe benefitsin order for the Officersto preval inthis
case. That sameanaysswasenunciated iningram. Infact, inIngram, the City argued and proved
successtully thet it hasalongstanding unwritten policy of never paying employees unusad fringe benefits,
induding 9ck leave. Moreimportantly, Mr. Ingram admitted on cross-examinaion that hewasfully avare
that the City had an unwritten policy of not paying unused sick |eave to separated officers. Under
Meadows and Ingram this unwritten policy would be sufficient to defeat the claim asserted by the
Officers, if therecord dearly illustrated that the Officerswereaware of thepalicy.® Insofar asthe Officers
damsweredigposed of a the pleading Sage, thereisnathing in the record to show thet the Officerswere
awareof thepolicy. Without such an affirmative showing, the complaintsfiled by the Officersstated a
causeof action uponwhich reief may begranted. Therefore, it waserror for thetrid court to dismissthe

complantsat thepleading sage. Insteed, likelngram, factsmust be devel oped to determinewhether or

not the City had an unwritten policy of never paying unused sick leaveand, if so, whether or not eech

*Oneexception would bethe daim by Hawks regarding severance payment, which, asstatedin
the complaint, would constitute a specific promise by the City to him, not a fringe benefit.
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officer knew that the City had an unwritten policy of never paying unused Sck leaveto separated officers.

V.
CONCLUSION
Inview of theforegoing, thecircuit court’ sorder of dismissd isreversed and thiscaseis

remanded for further proceedings consistent with this opinion.

Reversed and Remanded.



